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IN THE SUPREME COURT OF THE STATE OF UTAH 
ADVANCE BUSINESS EQUIPMENT, ] 
a Utah corporation, 1 
Plaintiff and ] 
Appellant, ] 
vs. ] 
PATRICIA M. WADE, f/k/a ] 
PATRICIA M. BURKE, ] 
Defendant and ] 
Respondent. 
• Case No. 20292 
Respondent Patricia M. Wade, formerly known as Patricia M. 
Burke ("Wade"), submits the following Respondent's Brief: 
STATEMENT OF ADDITIONAL MATERIAL FACTS 
1. Prior to May 12, 1981, plaintiff Advance Business 
Equipment ("ABE"), the alter ego of Wade's ex-husband, Richard C. 
Burke ("Burke"), owned the real property described in paragraph 2 
of ABE *s Amended Complaint (the "Murray Property"). 
2. ABE is a closely held Utah corporation whose principal 
shareholder is Richard C. Burke. 
3. In a divorce action (Civil No. D-15225), the District 
Court divorced Richard C. Burke and Patricia M. Burke and awarded 
the Murray Property held in the name of ABE in part to Burke and 
in part to Wade; the District Court split the property into two 
parcels: Wade was awarded a portion of the property upon which a 
home was located at approximately 785 East 4596 South, Murray, 
Utah; and Burke was awarded the adjoining, undeveloped acreage. 
This divorce proceeding is now on appeal before this Court (Case 
No. 20404). 
4. Throughout the course of the divorce proceeding, Wade 
maintained a lis pendens upon the Murray Property. 
5. On May 12, 1981, the Sheriff of Salt Lake County, Utah 
sold to Roytype Division of Royal Business Machines, Inc. 
("Roytype"), a judgment creditor of ABE, at public action, 
according to law, and after due and legal notice, all right, 
title, claim and interest of ABE in the Murray Property. 
6. On July 27, 1982, Roytype obtained from the Sheriff of 
Salt Lake County, Utah, a Sheriff's Deed to the Murray Property, 
which was recorded on February 4, 1982, in the office of the Salt 
Lake County Recorder as Entry No. 3645412, of Book 5337, at Page 
1536; a certified copy of this Sheriff's Deed is attached as 
Exhibit "A" to the Affidavit of Patricia M. Burke, which is part 
of the record of this appeal. 
7. On November 3, 1982, Roytype initiated a quiet-title 
action entitled "Roytype Division of Royal Business Machines, 
Inc. v. Advance Business Equipment, et al.," Civil No. C-82-8963, 
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in the Third Judicial District Court of Salt Lake County, Utah, 
seeking to quiet title to the property which Roytype obtained 
pursuant to the Sheriff's Deed; ABE and Burke were represented by 
the same counsel of record in the divorce proceeding (Case No. 
20404) in the quiet-title action (Civil No. C-82-8963), and in 
this case (Case No. 20292). 
8. On March 8, 1983, Roytype filed a Motion for Summary 
Judgment in the quiet-title action (Civil No. C-82-8963). 
9. On April 15, 1983, in the quiet-title action (Civil No. 
C-82-8963), the District Court entered a Partial Summary Judgment 
against ABE and Burke, decreeing that they have no interest 
whatsoever in the Murray Property; a certified copy of this 
Partial Summary Judgment is attached as Exhibit "B" to th Affi-
davit of Patricia M. Burke, which also is part of the record on 
appeal. 
10. The Partial Summary Judgment eliminated any interest 
which ABE or Burke had in the Murray property and permanently 
enjoined them from asserting any claim to the property adverse to 
Roytype1s title. 
11. In the quiet-title action (Civil No. C-81-8263), no 
party filed a notice of appeal; on May 15, 1983, the time to 
appeal expired. 
12. On May 20, 1983, Wade was forced to purchase the Murray 
Property from Roytype; a certified copy of the Quit-Claim Deed is 
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a t t ached as Exh ib i t "C" to the Af f idav i t of P a t r i c i a M. Burke, 
which also is part of the record on appeal. 
13. Agents and employees of ABE, namely Burke, continued to 
t respass upon the Murray Property owned by Wade and continued to 
s tore t he i r personal property on Wade's property. 
14. On May 16, 1984, ABE f i l e d a Summons and Complaint in 
t h i s a c t i o n , t o g e t h e r with a l i s pendens, a l l e g i n g t h a t Wade 
defrauded ABE out of the Murray Property. 
15. On June 6, 1984, Wade f i led an Answer and Counterclaim; 
on June 8, 1984, she f i l e d a Motion for Summary Judgment, which 
was scheduled for hearing on June 29, 1984. 
16. After the hea r ing held on June 29, 1984, t h e D i s t r i c t 
Court en te red an Order dated Ju ly 26, 1984, d i s m i s s i n g ABE's 
Complaint , wi thout p r e j u d i c e , for f a i l u r e to s t a t e fraud wi th 
p a r t i c u l a r i t y as r equ i r ed by Utah Rule of C i v i l Procedure 9(b) 
and g r a n t i n g ABE u n t i l Ju ly 9, 1984, to f i l e an Amended Com-
p l a i n t . 
17. In response to t h i s Order, ABE f i l e d an Amended Com-
p la in t dated July 12, 1984. 
18. On August 2, 1984, Wade f i l e d a Motion to Dismiss for 
F a i l u r e t o S t a t e a Claim Upon Which Rel ie f Can Be Granted and a 
Motion for Summary Judgment of Defendant's Counterclaim. 
19. On September 26, 1984, the D i s t r i c t Court granted Wade's 
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Motion to Dismiss for Failure to State a Claim Upon Which Relief 
Can be Granted and Motion for Summary Judgment on Defendant's 
Counterclaim; this Order found that Wade was the owner of the 
Murray Property, enjoined ABE from asserting any interest in it, 
enjoined ABE and its employees from trespassing on it, required 
ABE and its employees to remove their personal property from 
Wade's real property, and required ABE to release the lis pendens 
which it filed in the above-captioned case within ten days from 
the date of the Order, 
ARGUMENT 
POINT I 
THE DISTRICT COURT DID NOT 
ERR IN DISMISSING THE COMPLAINT 
FOR FAILING TO STATE A CAUSE OF ACTION 
The Amended Complaint fails to state a cuse of action for 
fraud against Wade upon which relief can be granted. The 
elements of fraud are set forth in Pace v. Parrish, 122 Utah 141, 
247 P.2d 273 (1952), where this Court stated: 
[I]n an action in deceit based on fraudulent misrep-
resentations, the burden [is] upon plaintiffs to 
prove all of the essential elements thereof. These 
are: (1) That a representation was made; (2) con-
cerning a presently existing material fact; (3) 
which was false; (4) which the representor either 
(a) "knew to be false, or (b) made recklessly, know-
ing that he had insufficient knowledge upon which to 
base such representation; (5) for the purpose of 
inducing the other party to act upon it; (6) that 
the other party, acting reasonably and in ignorance 
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of its falsity; (7) did in fact rely upon it; (8) 
and was thereby induced to act; (9) to his injury 
and damage. See Stuck v. Delta Land & Water Co., 63 
Utah 495, 227 P. 791; Jones v. Pmgree, 73 Utah 190, 
273 P. 303; 23 Am. Jur. 773; 37 C.J.S., Fraud, s 3, 
p. 215. 
Id. at , 247 P. 2d at 274-75. 
In its Amended Complaint, ABE alleges that Wade defrauded 
ABE by failing to maintain a lis pendens on the Murray Property 
after informing ABE that she would maintain the lis pendens. ABE 
further alleges that, without informing ABE, she released the lis 
pendens and purchased the property from Roytype. The allegation 
essentially assert that Wade should have, or did, agree to 
fraudulently collude with ABE and against Roytype and that Wade's 
failure to do so amounted to fraud against ABE. 
Even if taken as true, these allegations fail to state a 
cause of action upon which relief can be granted. Assuming for 
the purposes of argument only that the representations were 
made and that they were false, these representations were neither 
material nor did they result in any injury or damage to ABE. The 
lis pendens which Wade filed would protect Wade's interest, but 
not ABEfs interest, against Roytype. If Wade was awarded all of 
the Murray Property, the lis pendens would allow her to recover 
the property from Roytype. If, however, she was awarded no 
property, due to reversal of this Court's ruling in the divorce 
action by the Utah Supreme Court, ABE would have no interest in 
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the p rope r ty , having l o s t t h a t i n t e r e s t t o Roytype (and i t s 
successors) at the Sheriff 's Sale and having faled to redeem the 
property within the s t a tu to r i ly -p resc r ibed six-month time period. 
Further jud ic ia l proceeding would not change tha t r e su l t for ABE. 
ABE and Burke were r ep resen ted by the same a t t o r n e y in a l l 
t h r e e p roceed ings : t h i s case (Case No. 20292), the d ivorce 
a c t i o n (Case No. 20404), and the q u i e t - t i t l e a c t i o n f i l e d by 
Roytype (Civ i l No. C-82-8963). Accordingly, i t i s d i f f i c u l t to 
unders tand how ABE could a s s e r t t h a t Wade, who i s not a lawyer, 
could have misled ABE as to the l ega l consequences of her l i s 
pendens. 
Consequently, because Wade's l i s pendens could not preserve 
anyone's i n t e r e s t o ther than her own, any m i s r e p r e s e n t a t i o n 
concerning the maintenance of the l i s pendens was n e i t h e r 
m a t e r i a l nor did i t r e s u l t in any in jury t o ABE. ABE was allowed 
to amend once and s t i l l fai led to s t a t e a cause of action. There-
fore, the Amended Complaint was properly dismissed with prejudice 
for fa i l ing to s t a t e a cause of action. 
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POINT II 
DUE TO THE COLLATERAL ESTOPPEL IMPACT OF 
THE PARTIAL SUMMARY JUDGMENT, WADE WAS 
ENTITLED TO SUMMARY JUDGMENT ON HER COUNTERCLAIM 
On April 15, 1983, in Civil No. C-82-8963, the District 
Court entered a Partial Summary Judgment against ABE and Burke, 
eliminating all interest which they have in the Murray Property. 
The doctrine of res judicata renders a final judgment, on the 
merits, by a court of competent jurisdiction, conclusive upon the 
parties and is a bar to subsequent litigation of the same issues. 
Olsen v. Board of Education of Granite School District, 571 P.2d 
1336, 1338 (Utah 1977). The collateral estoppel impact of the 
Partial Summary Judgment, which was not appealed, prohibits ABE 
from asserting any interest in the Murray Property adverse to 
Wade. If ABE had any justifiable interest in the property, it 
was ABE's obligation to assert it in the prior action. Having 
failed to assert any such interest, and the District Court having 
determined that ABE had no interest, the principles of res judi-
cata prohibit ABE from collaterally attacking Wade's interest in 
the Murray property. Wade, in this situation, is no different 
from any third party who, after the entry of the Partial Summary 
Judgment, purchased the property from Roytype. Wade's Motion for 
Summary Judgment on her Counterclaim, therefore, was properly 
granted. 
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CONCLUSION 
The Amended C o m p l a i n t f a i l s t o s t a t e a c a u s e of a c t i o n b a s e d 
upon f r aud b e c a u s e t h e r e p r e s e n t a t i o n s s e t f o r t h i n t h e Amended 
C o m p l a i n t a r e n e i t h e r m a t e r i a l nor r e s u l t e d i n any i n j u r y t o ABE. 
The c o l l a t e r a l e s t o p p e l i m p a c t of t h e p a r t i a l Summary J u g m e n t 
e n t e r e d by t h e D i s t r i c t C o u r t i n t h e q u i e t - t i t l e a c t i o n ( C i v i l 
No. C-82-8963) e n t i t l e d Wade t o Summary Judgment on h e r C o u n t e r -
c l a i m . As a r e s u l t , P a t r i c i a M. B u r k e was e n t i t l e d t o j u d g m e n t 
a g a i n s t ABE. The D i s t r i c t C o u r t ' s judgment s h o u l d be a f f i r m e d . 
DATED t h i s 3d day of J u n e , 1985 . 
R e s p e c t f u l l y s u b m i t t e d , 
/^L/f^i-— 
Attorney for Respondent 
Patricia M. Wade 
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CERTIFICATE OF SERVICE 
Pursuant to Utah Rule of Appellant Procedure 75(d), Mark A. 
Larsen, attorney of record for defendant and Respondent Patricia 
M. Wade, hereby certifies that two true and correct copies of the 
preceding Respondent's Brief was mailed, first class, to the 
following attorney of record: 
John T. Caine, Esq. 
Richards, Caine & Richards 
2568 Washington Blvd. 
Ogden, Utah 84401 
DATED this 3* day of June, 1985. 
Attorney \£j>r Defendant and 
Respondent Patricia M. Wade 
